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The mother of a seven-year-old daughter asserts that the court awarded custody of the child to the
father because the mother is homosexual. We find, however, that the court did not base its award
on sexual orientation and that the evidencein the record supportsthe award of custody to thefather.
Therefore, weaffirm.
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OPINION

The parties married in 1990 and a child was born in 1993. The parties separaed in
November of 1999 when the mother began spending an excessive amount of time with a female
companion. After the separation the mother moved in with her companion, and they have livedin
ahomosexual relationship since that time.

The relationship has not been tranquil, however. A journal kept by the mother contains
referencesto many fights she had with her companion in 1998 and 1999. To befair, thereferences
to “fights” should be read as quarrels, but once in 199 the companion decided to kill herself and
the mother got there just in time to prevent it. The next day they were fighting again.

The mother quit keeping the journas when the father found them, but proof at the trial
showed that in May of 2000 the mother attempted suicide after writing along suicide note to her
daughter. Inthe note she said she had lost control of her life, that she couldn’t make her companion
happy and couldn’t face life without her. Although the mother blames her decison to commit



suicide on a bad reaction to prescription drugs, the love/conflict relationship between her and her
companion seems to endure.

Before the separation, the parties lived in a house the husband bought just before the
marriage. Thisisthe only home the child has ever known. It islocated a short distance from the
paternal grandparents’ home where the child has spent alot of time all of her life. Thereisnothing
in the record that detracts from the father’ s ability to raise the child.

The trial judge awarded custody to the father based on the stability of the home and the
environment in which the child had been raised. He aso considered the fact that the mother’s
relationship with her lover had interfered with her parental responsibilities. He cited the public
displaysof affectionin front of the child, somehomosexud literaturel eft inplainview, and sex toys
passed between the lovers without much of an attempt to hide them. He also cited the child's
confusion over who her family was.

Thecourt’ sfindingsecho some of thefactorsthelegislature haslisted askeysto finding what
will serve the best interests of the child. See Tenn. Code Ann. § 36-6-106(a)(3), (4), (5) & (9). In
factitisfair to say that none of the factorslisted in the statute point toward placing custody with the
mother. In the areas where the mother shows some strength the fathe has equal strength, without
the weaknesses the mother suffersin other areas.

Choosing the custodial parent that will best servetheinterests of achild often requires atest
of comparative fitness. Bah v. Bah, 668 S.W.2d 663 (Tenn. Ct. App. 1983). Wherethe questionis
that close the appellate courts must give great deference to the trial judge’s decision, Gaskill v.
Gaskill, 936 S.W.2d 626 (Tenn. Ct. App. 1996), in addition to indulging a presumption in favor of
thetrial judge sfinding of facts. See Tenn. R. App. P. 13(d). Inthiscasethetria judge sfindings
of fact are clearly supported by the record and we affirm the custody award.

The appellant tries to make this a case about her sexual preferences and the role that factor
playsin the custody of children. We haveto say, however, that the sex of themother’ slove interest
isnot afactor inthiscase. Itisnot listed asafactor in Tenn. Code Ann. 8 36-6-106 and we have not
seen any indication that sexual preferences are linked to the love and affection a parent has for a
child. We do find that sexual activity, whether heterosexual or homosexual, may occur in
inappropriatetimesand placesand reflect on the parent’ sability to servethe best interests of achild.
Affairsof the heart may be so intensethat they cloud thejudgment of the participants. Wethink that
iswhat happened here.

Thejudgment of the court bel ow isaffirmed and the causeisremanded to the Chancery Court
of Grundy County for any further proceedings necessary. Tax the costs on appeal to the appellant,
Patricia Ann Cawley Rieder.
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